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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH : 
Plaint i f f -Respondent , : Case No* 870035-CA 
vs . : 
Category No. 2 
GUIDO ALVILLARf : 
D e f e n d a n t - A p p e l l a n t . : 
BRIEF OF RESPONDENT 
JURISDICTION AND NATO RE OF PROCEEDINGS 
This Appeal i s from a c o n v i c t i o n pf t h e f t by e x t o r t i o n 
a f t e r a t r i a l in the Third D i s t r i c t Court . This Court has j u r i s -
d i c t i o n t o hear the Appeal under Utah Code. Ann. § 7 8 - 2 a - 3 ( 2 ) ( e ) 
(1987) . 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
Does the t r i a l c o u r t have a u t h o r i t y t o reduce 
D e f e n d a n t s s e n t e n c e by gr ant ing him c r e d i t for the period of 
time he was i n c a r c e r a t e d p r i o r t o t r i a l ? 
CONSTITUTIONAL AHD STATOTORY PROVISIONS 
Utah Code Ann. S 7 7 - 2 7 - 5 ( 1 ) (Supp. 1 9 8 7 ) : 
(1) The Board of Pardons shall determine by majority 
decision when and under what conditions, subject to the 
provisions of this chapter and other laws of the state, 
persons committed to serve sentences in class A 
misdemeanor cases at penal or correctional facilities 
which are under the jurisdiction of the Department of 
Corrections, and all felony cases except treason or 
impeachment, or as otherwise limited by law, may be 
released upon parole, pardoned, restitution ordered, or 
have their fines, forfeitures, or restitution remitted, 
or their sentences commuted or terminated. 
STATEMENT OF THE CASE 
Defendant was charged wi th one count of Robbery in 
v i o l a t i o n of Utah Code Ann. S 7 6 - 6 - 3 0 1 (1978) , and one count of 
Theft by E x t o r t i o n in v i o l a t i o n of Utah Code Ann. § 7 6 - 6 - 4 0 6 
( 1 9 7 8 ) . 
Defendant was t r i e d b e f o r e a jury and found g u i l t y of 
Theft by E x t o r t i o n , a C l a s s A misdemeanor
 f on December l f 1986 in 
t h e Third D i s t r i c t Court , in and for S a l t Lake County, S t a t e of 
Utah, the Honorable Richard H. Mof fa t , p r e s i d i n g . Judge Moffat 
s en tenced Defendant on December 3 1 , 1986 to the maximum term of 
one y e a r . 
STATEMENT OF FACTS 
Defendant was apprehended on A p r i l 8 , 1986 and charged 
w i t h Robbery. He was then held w i t h o u t b a i l , pending t r i a l , a t 
the Utah S t a t e Pr i son because a t the time of apprehens ion he was 
on p a r o l e for a p r i o r f e l o n y o f f e n s e . (R. 6 ) . 
On December 1 , 1986 a jury c o n v i c t e d Defendant of Theft 
by E x t o r t i o n , a C l a s s A misdemeanor, and on January 1 6 , 1987 , the 
Court s e n t e n c e d Defendant t o the maximum term of one year for 
t h a t o f f e n s e . (R. 1 3 2 ) . In s o d o i n g , t h e t r i a l c o u r t re fused 
D e f e n d a n t ' s r e q u e s t to be c r e d i t e d w i t h the per iod of time of 
i n c a r c e r a t i o n p r i o r t o h i s t r i a l . (R. 1 2 4 - 1 2 8 ) . 
SUMMARY OF ARGUMENT 
Defendant's request for cred i t for p r e t r i a l 
incarcerat ion to the t r i a l court was inappropriate. The t r i a l 
court has no authority to reduce a sentence by cred i t ing pre tr ia l 
time to the sentence in a case such as t h i s one where Defendant 
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is housed at the Utah State Prison and the exclusive authority to 
credit him for pretrial incarceration lies ^ith the Board of 
Pardons. Therefore, Defendant should have petitioned the Board 
of Pardons to credit him for his pretrial incarceration. 
ARGUMENT 
POINT I 
THE TRIAL COURT HAS NO AUTHORITY TO GRANT 
CREDIT FOR PRETRIAL INCARCERATION IN THIS 
CASE. 
Defendant argues that the trial court erred when it 
imposed the maximum sentence of one year upon him for his Class A 
misdemeanor conviction, and refused to give him credit for his 
pretrial incarceration. Defendant contends that because ne was 
on parole at the time he was not allowed to post bail/ the 
Court's refusal to give him credit for tnat period amounted to a 
violation of his constitutional right to be free from multiple 
punishment. Given the Utah Supreme Courtfs decision in gtate v. 
Schreuder, 712 P.2d 264 (Utah 1985), however, and the 1986 
amendment to Utah Code. Ann. S 77-27-5, the trial court had no 
authority to grant credit and therefore, the constitutional issue 
need not be addressed. 
In the past, whether the Board of Pardons had exclusive 
authority over misdemeanor sentences as well as felony sentences 
was unclear. State v. Richards, 60 Utah Adv. Rep. 33,34 (1987). 
The felony limit imposed by S 77-27-5 before the 1986 amendment 
impeded the inclusion of misdemeanors within the Board of 
Pardons1 exclusive authority. But in 1986, S 77-27-5 was amended 
to include within the Boardfs authority "persons committed to 
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serve sentences in Class A misdemeanor cases at penal or 
correctional facilities which are under the jurisdiction of the 
Department of Corrections." Utah Code Ann. § 77-27-5(1) (Supp. 
1987). Defendant was convicted of a Class A misdemeanor and was 
and still remains incarcerated in the Utah State Prison. 
Therefore, the Board of Pardons has exclusive authority to reduce 
the sentence in consideration of the total amount of time 
Defendant spent incarcerated, along with all the other factors 
utilized in determining a proper parole date. 
An issue very similar to the one presented here was 
addressed by the Utah Supreme Court in State v. Schreuder, 712 
P.2d 264, (Utah 1985)* Tfcere, after being sentenced to an 
indeterminate term of five years to life for second degree murder 
and additional consecutive terms of one year and zero to five 
years for use of a firearm, Schreuder requested that the trial 
court order that credit be given for the period of time he spent 
in pretrial detention. M * at 21. Noting that Schreuder "ha[d] 
not suggested in his brief the source of any authority for a 
trial court to order what is in effect a modification of a 
statutory sentence," the Court concluded that the trial court did 
not have this authority and that the request should be directed 
to the Board of Pardons, with which "the power to reduce or 
terminate sentences is exclusive. ««••" IdU 
Prior to the amendment of S 77-27-5 in 1986, ffchreuder 
could be distinguished on the basis that it dealt with a felony 
conviction, traditionally within the exclusive authority of the 
Board of Pardons. However, after the amendment, Schreuder should 
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be extended to Class A misdemeanor cases where the Defendant 
isincarcerated at the Utah State Prison. Therefore, this Court 
should decline to rule on the Defendant's constitutional claims 
for entitlement to credit, and direct Defendant to raise his 
claim to the Board of Pardons 
CONCLUSION 
For the above reasons. Respondent seeks affirmance of 
the sentence below. 
DATED this day of /hitWlS?~ , 1987. 
DAVID L. WILKINSON 
Actorney General 
^SANDRA Ly^OGREfa 
Assistant Attorney General 
Attorney for Respondent 
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